STATE OF FLORI DA
Dl VI SI ON OF ADM NI STRATI VE HEARI NGS
CAROL TUCKER,
Petitioner,
VS. Case No. 07-2655

CHI POLA COLLEGE,

Respondent .
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RECOVMENDED ORDER

Pursuant to notice, a final hearing was held in this case
on August 30, 2007, in Shalimr, Florida, before Susan B.
Harrell, a designated Adm nistrative Law Judge of the Division
of Adm ni strative Hearings.

APPEARANCES

For Petitioner: Carol L. Tucker, pro se
Post O fice Box 378
Mary Esther, Florida 32569-0378

For Respondent: M chael Mattinore, Esquire
Mark L. Bonfanti, Esquire
Al'l en, Norton & Blue, P.A
906 North Monroe Street, Suite 100
Tal | ahassee, Florida 32303

STATEMENT OF THE | SSUE

The issue in this case is whether Petitioner has been

subjected to an unl awful enpl oynent practice.



PRELI M NARY STATEMENT

On Cctober 24, 2006, Petitioner, Carol Tucker (M. Tucker),
filed an Enpl oynent Conplaint of Discrimnation with the Florida
Conmi ssi on on Human Rel ati ons (Conmmi ssion), alleging that
Respondent, Chi pola College (Chipola), discrimnated agai nst her
when Chipola failed to hire her after |earning of her *nedica
hi story/disabilities.” On April 20, 2007, the Conm ssion issued
a Determ nation: No Cause, finding that no reasonabl e cause
existed to believe that an unl awful enpl oynent practice had
occurred. M. Tucker filed a Petition for Relief (Petition)
with the Conm ssion, and the Petition was received by the
Di vision of Adm nistrative Hearings on June 13, 2007, with a
request fromthe Comm ssion to assign an Adm nistrative Law
Judge to conduct the necessary proceedings.

At the final hearing, M. Tucker testified in her own
behal f and Petitioner’s Exhibit 1 was introduced in evidence.

Chi pol a call ed Karan Davis and Wendy Pippen as its w tnesses.
Respondent’s Exhibit 1 was proffered but not received in

evi dence. Respondent’s Exhibits 2 and 3 were admtted in

evi dence.

The one-volune Transcript of the final hearing was filed on
Cct ober 5, 2007. At the final hearing, the parties were
instructed to file their proposed recommended orders within ten

days of the filing of the Transcript. M. Tucker filed her



proposed recomrended order and cl osing statenent on
Septenber 10, 2007. Chipola filed its proposed recomended
order and brief on October 15, 2007. The parties’ proposed
recommended orders have been given consideration in the
rendering of this Recommended O der.

FI NDI NGS OF FACT

1. Chipolais a college located in Marianna, Florida, and
of fers two-year and four-year degrees.

2. I n August 2005, Ms. Tucker contacted personnel at
Chi pola inquiring about a faculty position. She sent an e-mai
to Karan Davis (Ms. Davis), Chipola s associate vice president
of Human Resources and included a brief résumé. No positions
were available at that tine.

2. On or about May 18, 2006, Ms. Tucker submtted an
application for enploynent at Chipola as an adjunct instructor.
An adjunct instructor position is a tenporary position on an as-
needed basis to instruct a specific course. Health benefits are
not provided for adjunct instructors.

3. The enpl oynment application which Ms. Tucker submtted
requested that applicants conplete a section on educationa
enpl oynment and a section on non-educational enploynent. |In each
section, the application provided space for the listing of three
present or fornmer enployers. The application stated, “If you

wish to further describe your work experience, please attach a



resunme to this application.” M. Tucker did not attach a résune
to the application.
4. In the section for educational enploynent, M. Tucker
listed enploynent as a substitute teacher for two school
districts and one private school. 1In the section for non-
educati onal enploynment, M. Tucker |isted enploynent in 2006 at
Florida State University, enploynment from 1979 to 1988 with the
United States Postal Service, and a position as a | egal
secretary from 1975 to 1977.
5. The application asked, “Have you ever been di scharged
or forced to resign froma previous position?” to which M.
Tucker replied, “No.” The application contains an applicant
certification, which states:
| am aware that any om ssions,
fal sifications, m sstatenment or
m srepresentations may disqualify nme for
enpl oynent consideration, and if | am hired,
may be grounds for termnation at a |ater
dat e.

Ms. Tucker signed the applicant’s certification.

6. Wendy Pippen (Ms. Pippen) is enployed by Chipola as the
human resources coordinator. She is responsible for
coordination of the daily activities and tasks in the Human
Resources Departnment, including review of enploynent

applications and résumés. She did not receive a résuné from

Ms. Tucker at any point during the hiring process.



7. Ms. Tucker was interviewed for the position as adjunct
instructor. During a conversation wth Ms. Pippen follow ng
Ms. Tucker’'s interview, M. Tucker nentioned that she had worked
at the University of South Florida. Ms. Pippen did not recal
seeing the University of South Florida Iisted as an enpl oyer on
Ms. Tucker’s application. She checked Ms. Tucker’s application
and confirned that the University of South Florida was not
listed on the application. M. Pippen inmediately advised her
supervi sor, Ms. Davis, of the om ssion.

8. M. Tucker told Ms. Pippen that she had omtted her
enpl oynent with the University of South Florida because an
enpl oyment agency had advi sed her to do so due to the potentia
for a negative reference. M. Tucker vehemently testified at
the final hearing that the reason she did not |ist enploynent
with the University of South Florida was that she was term nated
for nedical reasons, and it was “no one’s business.” However,
she also testified that the University of South Florida gave
“bad references.” She had told others that she was concerned
that the University of South Florida would give her a bad
reference. It was her opinion that the University of South
Fl orida was not ethical in giving references on fornmer
enpl oyees. Having judged the deneanor of the w tnesses,

Ms. Pippen's testinony is credited that Ms. Tucker told her the

reason that she did not put the University of South Florida on



her application was that she felt the University of South
Fl ori da woul d not give her a good reference.

9. Upon being infornmed by Ms. Pippen that Ms. Tucker had
wor ked at the University of South Florida, Ms. Davis contacted
the University of South Florida to check Ms. Tucker’s past
enpl oynent. Ms. Davis was advised that Ms. Tucker had been
enpl oyed by the University of South Florida and that she had
been term nated for medical reasons. M. Davis did not inquire
why Ms. Tucker was term nated. That information was vol unteered
by personnel at the University of South Florida. M. Davis did
not ask for an explanation of the nedical reasons, and no
expl anati on was volunteered. M. Davis did not inquire whether
Ms. Tucker had a disability, and no one fromthe University of
South Florida told Ms. Davis that Ms. Tucker had a disability.

10. The decision was nmade not to hire Ms. Tucker as an
adj unct instructor because she had failed to include the
University of South Florida on her application and had stated in
her application that she had not been discharged or forced to
resign froma previous position. M. Davis perceived that the
om ssion of the University of South Florida fromthe application
and the failure to indicate that she had been di scharged from
previ ous enpl oynent anounted to falsification of the
application, which was a reason for disqualification from

enpl oynent as clearly stated in the application form



11. Ms. Tucker contends that Ms. Davis was aware that she
had been enpl oyed by the University of South Florida because she
had i ncluded the enpl oynment on the résumé that she sent to
Ms. Davis in 2005. WM. Davis did not recall seeing the résumg
and given that there was a | apse of seven nonths fromthe tine
that Ms. Tucker sent her résumeé in 2005 until she submitted an
application in May 2006 without a résuné, it is reasonabl e that
Ms. Davis would not recall seeing the résumé or was not aware
that Ms. Tucker had listed the University of South Florida on a
réesune.

12. After Ms. Tucker was advised that she woul d not be
hired as an adjunct instructor, she wote Dr. Spires at Chipol a,
stating that she had not put the University of South Florida on
her enpl oynent application because she had been advi sed by an
enpl oynent agency to omit the University of South Florida
because it had a long history of illegal enploynent practices.

13. M. Tucker does not contend that she has a particul ar
disability which served as the basis for Chipola' s failing to
hire her, and she did not informstaff at Chipola that she has a
disability or identify any nedical condition she has. Her claim
is that she was not hired because of a history of nedical
probl ens. The evidence overwhel m ngly established that
Ms. Tucker was not hired because she had nade mi srepresentations

on her application and not because of any history of nedical



problenms. It is clear that Ms. Tucker did not include the
University of South Florida on her application and did not

i nform Chi pola that she had been di scharged because she was
afraid that the University of South Florida would give her a bad
ref erence.

CONCLUSI ONS OF LAW

14. The Division of Adm nistrative Hearings has
jurisdiction over the parties to and the subject matter of this
proceedi ng. 88 120.569 and 120.57, Fla. Stat. (2007).

15. Subsection 760.10, Florida Statutes (2006),* provides:

(1) It is an unlawful enploynment practice
for an enpl oyer:

(a) To discharge or to fail or refuse to
hire any individual, or otherw se to

di scrim nate agai nst any individual with
respect to conpensation, terns, conditions,
or privileges of enploynent, because of such
i ndividual’s race, color, religion, sex,
national origin, age, handicap, or narita

st at us.

16. The Florida Gvil Rights Act of 1992, Section 760. 01,
Florida Statutes, et seq., is construed in accordance with the
Americans with Disabilities Act (ADA), 42 U S.C. Section 12101,
et seq., when the charge of discrimnation is based on handi cap.

Razner v. Wellington Regional Medical Center, Inc., 837 So. 2d

437, 440 (Fla. 4th DCA 2002); MCaw Cel |l uar Conmmuni cati ons of

Florida, Inc. v. Kwaitek, 763 So. 2d 1063 (Fla. 4th DCA 1999);




Greene v. Senminole Electric Co-op, Inc., 701 So. 2d 646 (Fla.

5th DCA 1997).

17. To be eligible for relief based on a claimof handi cap
discrimnation, a petitioner nust satisfy the sane evidentiary
burdens demanded by sim |l ar statutes addressing clains of

enpl oynent discrimnation. See Earl v. Mervyns, Inc., 207 F.3d

1361, 1365 (11th Cir. 2000); Hilburn v. Mirata El ecs. North

Anerica, Inc., 181 F.3d 1220, 1226 (11th G r. 1999). The

burden-shifting analysis of Title VII enploynent discrimnation
clainms is applicable to clains based on handi cap discrim nation.
Earl, 207 F.3d at 1365. The petitioner has the burden to

establish a prima facie case of discrimnation. Once a prina

facie case of discrimnation is established, the burden shifts
to the enployer to articulate a nondiscrimnatory reason for the
adverse enploynent action. |If the enployer articulates a

nondi scrim natory reason for its action, the burden shifts back
to the petitioner to establish that the reasons articul ated by

t he enpl oyer were pretexual. The petitioner bears the ultinmate
burden of establishing that the enpl oyer discrimnated agai nst

her. See Ceveland v. Honme Shopping Network, Inc., 369 F.3d

1189, 1193 (11th Gir. 2004).

18. In order for Ms. Tucker to establish a prina facie

case of handicap discrimnation, she nust “show. (1) she is

di sabled; (2) she is a qualified individual; (3) she was



subj ected to unl awful discrimnation because of her disability.”

| d.

19. In order to satisfy the first elenent of a prinma facie

case of discrimnation, a petitioner nmust establish that he/she
is disabled. A person is disabled when he/she has a physical or
mental inpairnment that substantially Iimts one or nore of

his/ her major life activities or has a record of such inpairnent
or is being regarded as having such an inpairnent. 42 U S. C

8§ 12102(2). See also Harris v. H&W Contracting Co., 102 F.3d

516, 518-20 (11th Gr. 1996). “Major life activities” include
“functions such as caring for oneself, perform ng manual tasks,
wal ki ng, seeing, hearing, speaking, breathing, |earning, and
working.” 29 CF.R § 1630.2(i).

20. Ms. Tucker has failed to establish that she has a
disability. She has not identified, much | ess established, a
physi cal or nental inpairnment that substantially limts one or
nore of her major life activities. Since she has not identified
or established any disability, she has not established a record
of such inpairnment. The evidence did not establish that staff
at Chi pol a perceived Ms. Tucker to have a disability.

Ms. Davis’' discovery that Ms. Tucker was term nated for nedica
reasons fromher enploynent at the University of South Florida
does not equate to Ms. Davis' perceiving Ms. Tucker as having a

disability.
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21. Based on the evidence presented, M. Tucker did
establish that she was educationally qualified to be an adjunct
i nstructor.

22. Ms. Tucker did not establish that she was not hired
because of a disability. Chipola presented convincing evidence
that the reason for not hiring Ms. Tucker was her
m srepresentations on her enploynent application. M. Tucker
clearly indicated that she had not been di scharged from previous
enpl oynent when she had been. She was advised by the
application itself that m srepresentation of information would
result in disqualification from enpl oynent.

23. Ms. Tucker has failed to establish that Chipola
di scri m nated agai nst her based on a handicap or disability.

RECOMVVENDATI ON

Based on the foregoing Findings of Fact and Concl usi ons of
Law, it is RECOWENDED that a final order be entering finding
t hat Chipola College did not discrimnate against Ms. Tucker and

dism ssing the Petition for Relief.
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DONE AND ENTERED this 2nd day of Novenber, 2007, in

Tal | ahassee, Leon County, Flori da.

wa B Harslf

SUSAN B. HARRELL

Adm ni strative Law Judge

Di vision of Adm nistrative Hearings
The DeSoto Buil di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(850) 488-9675  SUNCOM 278- 9675
Fax Filing (850) 921-6847

wwwv. doah. state. fl.us

Filed with the Cerk of the
D vision of Adm nistrative Hearings
this 2nd day of Novenber, 2007.

ENDNOTE

Y Unl ess otherwise indicated, all references to the Florida

Statutes are to the 2006 edition.

COPI ES FURNI SHED,

Deni se Crawford, Agency Cerk

Fl ori da Comm ssion on Hunman Rel ations
2009 Apal achee Par kway, Suite 100

Tal | ahassee, Florida 32301

M chael Mattinore, Esquire

Mark L. Bonfanti, Esquire

Al len, Norton & Blue, P.A

906 North Monroe Street, Suite 100
Tal | ahassee, Florida 32303

Carol L. Tucker

Post O fice Box 378
Mary Esther, Florida 32569-0378
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Ceci| Howard, General Counsel

Fl ori da Comm ssi on on Hunan Rel ati ons
2009 Apal achee Parkway, Suite 100

Tal | ahassee, Florida 32301

NOTI CE OF RIGHT TO SUBM T EXCEPTI ONS

All parties have the right to submt witten exceptions within
15 days fromthe date of this Recormended Order. Any exceptions
to this Recormended Order should be filed with the agency that
will issue the Final Order in this case.
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